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IN THE CIRCUIT COURT OF THE 11TH JUDICIAL CIRCUIT IN AND FOR DADE COUNTY, FLORIDA

GENERAL JURISDICTION DIVISION

CASE NO.  02-29149 CA 11
GAUMUR, e.h.f., an
Icelandic corporation,

Plaintiff,

vs.

JON GERALD SULLENBERGER,

individually, and NEW VIKING, INC.,

a Delaware corporation,

Defendants.

__________________________________/

DRAFT
DEFENDANTS'  MOTION 

TO STRIKE PLAINTIFF'S COMPLAINT

BECAUSE OF PERJURY ON SIGNIFICANT ISSUES

IN AFFIDAVIT AND DURING TESTIMONY

(WITH INCORPORATED MEMORANDUM OF LAW)
Defendants, Jon Sullenberger and New Viking, Inc., hereby request entry of an order striking Plaintiff's Complaint because of blatant perjury on significant issues in an affidavit submitted in support of  an ex parte temporary injunction and during testimony of Plaintiff's principal.  The perjury was part of an effort to perpetrate a fraud on this Court.

Introduction and General Factual Background
Witnesses who perjure themselves frequently forget the specifics of their lies.  They also get tripped up by documents which they have either not reviewed or have forgotten about.  That’s what happened to Plaintiff, Gaumur, and its president, Johannes Jonsson.

The affidavit which Mr. Jonsson signed in support of the ex parte temporary injunction obtained by Plaintiff (but later dissolved by the Court during a January 13, 2003 evidentiary hearing) is riddled with significant lies.  Similarly, Mr. Jonsson's testimony at the January 13, 2003 evidentiary hearing was perjurious.  In fact, some of Mr. Jonsson's answers were ludicrous.  The lies are demonstrably false, as we will demonstrate in this motion and the attached exhibits.                              
Ironically, some of the perjury is demonstrated by the very exhibits which Mr. Jonsson submitted to the court several weeks before the evidentiary hearing (as exhibits to his own affidavit).  Other perjury was established by the annual report of a public company on whose board he sits as a director.  Mr. Jonsson changed his testimony during the hearing once he realized that his lies were contradicted by the annual report.

Plaintiff's effort to perpetrate a fraud on the court is also evidenced by its intentional failure to advise the Court of significant facts when it made its ex parte submission for a temporary injunction.  Plaintiff's inadequate and incomplete submission generated a significantly skewed factual scenario and caused this Court to have an incorrect understanding of the facts when it granted the temporary injunction based on Plaintiff's slanted submission. 
THE MYRIAD EXAMPLES OF PERJURY
1. Perjury about the use of Johannes Jonsson's affidavit

According to his affidavit, which Plaintiff submitted in support of its motion for temporary injunction, Johannes Jonsson is Plaintiff's chairman.  The affidavit specifically says, in the very title, and in bold face type, "In Support of Plaintiff's Motion for Temporary Restraining Order And Preliminary Injunction. "  Likewise, the very first sentence of the affidavit (Exhibit A, attached) clearly says that , "this affidavit is submitted in support of the motion for temporary restraining order and preliminary injunction . . . " The affidavit also contains the style of the case, the case number and a clear designation that it is in "The Circuit Court of the 11th Judicial Circuit In and For Miami-Dade County, Florida."

Despite all of the unequivocal, written evidence - -  on the very face of the Affidavit - - that the affidavit was being used to support an application for injunctive relief, Mr. Jonsson actually testified at the hearing that he did not know the affidavit was going to be filed with the court (hearing transcript, pp. 51 – 52,  Exhibit B, attached).  He even denied knowing that the affidavit he signed was in connection with the lawsuit which was listed on the first page of the affidavit. (p. 52).

Mr. Jonsson's testimony was perjurious.  Given the numerous, express references to the lawsuit and the injunction, and the circumstances under which an affidavit is signed, it is inconceivable that Mr. Jonsson was telling the truth when he testified that he did not know the affidavit would be submitted to the Court and was signed in connection with the lawsuit.

2. Perjury about Mr. Jonsonn's  knowledge of  matters in the affidavit

The English language affidavit which Mr. Jonsson signed under oath specifically says that the matters sworn to were "based on personal knowledge."  This critical representation was included in the preamble of the affidavit.  It was also set forth in the first numbered paragraph of the affidavit:  "This affidavit . . .  is based upon my personal knowledge." (p. 1, Affidavit, Exhibit A).

Nevertheless, Mr. Jonsson  refused to answer questions in English during the hearing.  Despite the Court's specific instruction that Mr. Jonsson should try to answer questions in English (since he advised the Court that he understands "most" (p. 13) English), Mr. Jonsson later told the Court that he wanted all the questions and answers to go through the translator who his lawyers brought to the hearing. (p. 16).

Despite signing an English language affidavit, Mr. Jonsson testified, in response to a question from the Court, that he does "not understand" English when he reads it. (p. 53).

Mr. Jonsson testified that he did not have an Icelandic version of the affidavit presented to him before he signed the affidavit. (p. 51).  

And despite swearing that he had personal knowledge of the matters in the affidavit, Mr. Jonsson testified that his daughter "read over" the affidavit and that he signed it because his daughter read it and instructed him to sign it. (p. 55).
Recognizing the perjury inherent in the affidavit, the Court immediately ordered the affidavit stricken. (pp. 53 – 54).

3. Perjury about Mr. Jonsson's status as a director of Baugur

Mr. Jonsson is on the board of directors of Baugur, a public company in Iceland.  His position as a director is listed in Baugur's annual report (Exhibit C, attached), where his photograph is also included (along with photos of other high-ranking executives).

Despite his status as a Baugur director, Mr. Jonsson committed perjury when he falsely denied being an executive of Baugur (p. 18) and falsely denied being a "director, officer or executive of Baugur." (p. 18).

After being confronted with Baugur's annual report, Mr. Jonsson then conceded that he sits on the Baugur board and was a director in the year 2000.  But this about-face concession hardly immunizes the flat-out perjury which Mr. Jonsson had just provided minutes earlier.

4. Perjury about the company's official website

Mr. Jonsson is a director of Baugur and has been on the board for several years.  His son, Jon Johannesson, is the president and CEO of Baugur, a public company.  Baugur's web page has material available on the Internet in both Icelandic and English.

Baugur's official webpage has an official statement - - in both Icelandic and English - - about the circumstances surrounding the yacht at issue in this lawsuit.  (Exhibit D, attached).
Despite his position with Baugur and his son's position with the same company, Mr. Jonnson testified that he is not familiar with Baugur's webpage statement about the yacht and the claims raised by Defendant Jon Sullenberger. (pp. 26 – 27).  He also denied even knowing that his son has gone on Icelandic television to make statements about the yacht (pp. 33 to 34).  These "I-know-nothing" claims are preposterous. 
5. Perjury About Baugur's Connection to the Yacht, "Thee Viking"

Mr. Jonsson also committed perjury about Baugur's connection to "Thee Viking," one of the three boats issue in this lawsuit.  Baugur made payments to New Viking, Inc. for maintenance expenses connected to the yacht, "Thee Viking".  New Viking has no other business purpose other than owning "Thee Viking."

Official bank records establish that Baugur wire transferred funds to New Viking's bank account in Miami for yacht-related expenses.  (Exhibit E, attached).  They also prove that Nordica, Inc. (Mr. Sullenberger's Miami-based import-export company) regularly sent invoices to Baugur under an arrangement enginerred by Trggvi Jonsson, Baugur's executive vice president and COO in 2002. (Exhibit F, attached).  Bank records also establish that Baugur made payments to Nordica for yacht-related expenses based on these invoices (Exhibit G, attached).

Despite the invoices to Baugur and bank records showing Baugur payments to New Viking, Inc. and Nordica for yacht-related expenses, Mr. Jonsson falsely testifed that Baugur "is in no way connected" to the yacht. (p. 36).  Because this answer was so obviously false, counsel wanted to make sure that there was absolutely no misunderstanding about the question.  Amazingly, Mr. Jonsson perjured himself again by unequivocally testifying that Baugur was "in no way" connected to the vessel. (pp. 36 to 37).
Apparently, Mr. Jonsson's motivation for committing perjury is the simultaneous existence of an Icelandic criminal investigation concerning, among other issues, Baugur's payment for the boats and related expenses, and whether Baugur improperly claimed those payments as business expenses in its financial records.  A copy of a letter from the Icelandic prosecutor, confirming the criminal investigation (and a court-ordered search and seizure of records) is attached as Exhibit G.
Of course, the mere fact that Mr. Jonsson may have a strategic reason to commit perjury hardly provides justification for it.

6. Perjury About Bonus' Connection to the Three Boats At Issue

Mr. Jonsson's affidavit discusses the purchase of three vessels, each larger than the next, culminating in the purchase of "Thee Viking."  

Bonus Stores are a chain of discount grocery stores in Iceland, owned by Baugur (p. 24).
Bank records which Plaintiff submitted demonstrate that Bonus made payments for some of the vessels involved in this case.  In fact, Mr. Jonsson's affidavit attached documents showing payments by Bonus - - even though his affidavit claimed that Gaumur (not Bonus) paid for the purchase of the first two vessels.

Despite the documents which prove that Bonus made payments for the vessels, Mr. Jonsson perjured himself at the hearing when he unequivocally testified that Bonus did not have "anything" to do with any of the three vessels. (pp. 37 to 38).

7. Perjury About Invoices Attached to Affidavit

In his affidavit, Mr. Jonnson made reference to documents which he claimed supported Gaumur's claim to have lent money to Mr. Sullenberger for the purchase of the vessels and related expenses. The documents attached to his affidavit, and which he specifically referenced as generating support for his claim, include the invoices from Nordica to Bonus.

Despite signing an affidavit which represented that the exhibits supported Gaumur's claim that it lent  money for the three vessels, Mr. Sullenberger contradicted himself at the hearing when he testified that he "did not know the reason for this invoice."  (p. 47).

If Mr. Sullenberger's affidavit is correct, then his testimony at the hearing must necessarily be false.  If Mr. Sullenberger's hearing testimony is correct (that he knows nothing about the invoice), then his affidavit is perjurious because it falsely represents that the exhibit shows that Gaumur (and no one else) paid for the vessels.  

Either way, it's perjury.

8. 
Perjury About A So-Called Agreement to Issue New Viking Stock to Gaumur
In his Affidavit, Mr. Jonsson swore that the parties agreed that Mr. Sullenberger would arrange to transfer New Viking stock to Gaumur in exchange for Gaumur's purported loan.  This claim is perjurious.  There was never an agreement to transfer New Viking shares to Gaumur.  In fact, Trygvvi Jonnson, the Chief Operating Officer of the company where Mr. Jonsson sits as a director (Baugur), wrote to Mr. Sullenberger on behalf of Mr. Jonnson and his son and asked that some of the New Viking shares be transferred to Miramar  - - a Bahamian company.  There was never a request,  in writing or otherwise, that some of the New Viking shares be transferred to Gaumur.  In fact, there was absolutely no mention of this before the lawsuit was filed (and before Mr. Jonnson signed the perjurious affidavit).  
In his memo (Exhibit H, attached), Tryggvi Jonsson instructed Mr. Sullenberger to arrange for a Deleware lawyer to prepare a title which would give a percentage ownership to  Miramar (not Gaumur, as falsely alleged in the Affidavit).  The memo also instructs Mr. Sullenberger to send invoices to the Baugur Group ("B/G") and to use specific language in the invoices.
The perjury in Mr. Jonsson's affidavit is revealed by a memo written his own chief operating officer.  Tryggvi Jonsson's status as a high-ranking executive of Baugur is reflected in the company's annual report, attached as Exhibit C.
9.  Perpetrating A Fraud On The Court

As noted, Plaintiff submitted an ex parte application for a temporary injunction to the Court.  Defendants were unable to counter Plaintiff's submission of alleged facts or to demonstrate that many critical facts were omitted.

Given the secret nature of its application for a temporary injunction, Plaintiff was obligated to present the court with a fair and complete understanding of the background facts.  It was not permitted to perpetrate a fraud on the Court by submitting an intentionally skewed and misleading factual picture which omitted critical facts needed to place the case in context.  Unfortunately, that's exactly what Plaintiff did in its ex parte application and in Mr. Jonsonn's affidavit.

For example, Plaintiff failed to advise the court of the following significant facts:

(a) It failed to inform the Court that this lawsuit is but the latest skirmish in an ongoing litigation battle which Mr. Sullenberger is having with Gaumur's principals, Johannes Jonsson and his son, Jon Asgeir Johannesson, and an Icelandic corporation in which they have an interest (Baugur Group).

(b) It failed to inform the Court that Icelandic counsel for Mr. Sullenberger and his company, Nordica, Inc., have previously sent two demand letters to the Baugur Group in Iceland in connection with Nordica's claims against Baugur.

(c) It failed to advise the Court that Mr. Johannesson was taken into custody, detained and questioned by the Icelandic Police (Economic Crimes Division) as part of a wide-ranging criminal investigation concerning, among other things, the very yacht against which Gaumur obtained an ex parte temporary injunction. Moreover, it failed to advise the Court that he was taken into custody before this lawsuit was filed and before Gaumur secretly obtained injunctive relief. 

(d) It failed to advise the Court that  Icelandic Police executed a search warrant and seized records concerning the yacht - - before this lawsuit was filed.

(e) It failed to advise the Court that Mr. Sullenberger has been voluntarily cooperating with Icelandic Police in its criminal investigation of  Mr. Jonsson and Mr. Johannesson, who are two of the three shareholders of Gaumur, which, in turn, has an ownership interest in Baugur, one of the largest public companies in Iceland.

(f) It failed to advise the Court that criminal defense attorneys for Gaumur's principals (Mr. Jonsson & Mr. Johannesson) in Iceland failed to persuade an Icelandic judge to order police to return the yacht-related documents which criminal investigators seized from the Baugur Group when executing a search warrant.

(g) It failed to advise the Court that the involvement of the Baugur Group, Mr. Jonsson and Mr. Johannesson in the yacht has been a national scandal in Iceland, creating major headlines in the Icelandic press.  Amazingly, Mr. Jonsson and Mr. Johannesson went on television in Ireland and denied having anything to do with the yacht!
Omitting these facts was hardly an inadvertent oversight.  To the contrary, it was an intentional strategy to hide critical facts from the Court.  Had Plaintiff candidly advised the court of even some of these facts, it is inconceivable that the Court would have entered an ex parte temporary injunction.  The Court would either have denied the motion outright or scheduled a hearing with notice and with defense counsel present.  Knowing this, Plaintiff chose to be sneaky by presenting a horribly unfair and incomplete version of the facts.  Plaintiff cannot avoid the consequences of its action by innocuously describing its activities.  What Plaintiff did was nothing short of an attempt to perpetrate a fraud on the court.
Memorandum of Law -- Legal Argument
Plaintiff has not merely committed perjury on an isolated basis.  To the contrary, the testimony and affidavit of its president are riddled with false statements.  The perjury is apparent from the exhibts attached to this motion, from Mr. Jonsonn's change in testimony, from the very exhibits which Plaintiff submitted, from the fundamental inconsistencies between the affidavit and hearing testimony and by applying a common sense analysis of Mr. Jonsonn's incredible positions.
This Court has inherent authority to dismiss actions where a plaintiff or claimant has perpetrated a fraud on the court or on counsel.  Kornblum v. Schneider, 609 So. 2d 138, 139 (Fla. 4th DCA 1992).  See also, Young v. Curgil, 358 So. 2d 58, 59 (Fla. 3d DCA 1978) (trial court has inherent authority to dismiss actions involving fraud and collusion); Horjales v. Loeb, 291 So. 2d 92, 93 (Fla. 3d DCA 1974) (one committing fraud upon court forfeits all right to prosecution of case).

In O’Vahey v. Miller, 644 So. 2d 550 (Fla. 3d DCA 1994), rev. denied, 654 So. 2d 919 (Fla. 1995), the Third District affirmed a dismissal, with prejudice, of a personal injury case where the plaintiff repeatedly lied under oath concerning his personal background and qualifications.  The court further noted that although the subject of the plaintiff’s perjury did not touch on the cause of action itself, dismissal was still appropriate.  In another Third District case, Mendez v. Blanco, 665 So. 2d 1149, 1150 (Fla. 3d DCA 1996), the court held that the trial court did not abuse its discretion in dismissing plaintiff’s complaint where he “committed serious misconduct by repeatedly lying under oath during a deposition.”  See also, Figgie Int’l, Inc. v. Alderman, 698 So. 2d 563 (Fla. 3d DCA 1997); Cox v. Burke, 706 So. 2d 43 (Fla. 5th DCA 1998); Savino v. Florida Drive In Theatre Mgt., Inc., 697 So. 2d 1011 (Fla. 4th DCA 1997).

As these cases illustrate, it is “well-settled law that a party who has been guilty of fraud or misconduct in the prosecution or defense of a civil proceeding should not be permitted to continue to employ the very institution it has subverted to achieve her goals.”  Metropolitan Dade County v. Martinsen, 736 So.2d 794, 795 (Fla. 3d DCA 1999) (reversing judgment in favor of plaintiff in a personal injury case and concluding that trial court abused its discretion in not dismissing the case based on plaintiff’s untruthful sworn statement).  See also, Rosenthal v. Rodriguez, 750 So.2d 703, 704 (Fla. 3d DCA 2000) (affirming dismissal of claim because of plaintiff’s “pervasive, perjurious statements”).

Not only do courts have discretion to dismiss claims cloaked with fraud or perjury, but they have a “duty and obligation” to dismiss them.  Long v. Swofford, 2001 WL 1159442 (Fla. 3d DCA, 2001) (upholding dismissal of plaintiff’s claim because her “false or misleading statement given under oath” about prior injuries “amounted to fraud”).

As Judge Sorondo so eloquently phrased it in his concurring opinion in Martinsen, “few crimes . . . strike more viciously against the integrity of our system of justice than the crime of perjury.” 736 So.2d at 796.  Mr. Jonsonn's perjury is no less troubling.  Similar to the claimants in Martinsen, Long v. Swofford, Rosenthal v. Rodriguez, O’Vahey and Mendez, Mr. Jonnson repeatedly perjured himself.  Moreover, Gaumur itself tried to perpetrate a fraud on the Court by intentionally providing a materially skewed and incomplete factual scenario.

The Complaint must be dismissed with prejudice.

Respectfully submitted,

AKERMAN SENTERFITT
Attorneys for Defendants
One Southeast Third Avenue

28th Floor

Miami, Florida 33131-1704

Phone: (305) 374-5600

Fax: (305) 374-5095

By:

Jonathan Goodman, Esq.

Florida Bar No.: 371912

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was sent VIA U.S. MAIL to Michael D. Joblove, Esq., Genovese Joblove & Battista, Bank of America Tower, 36th Floor, 100 S.E. 2nd Street, Miami, FL 33131; Judith Sullivan, Esq., Emmet, Marvin & Martin, LLP, 177 Madison Avenue, Morristown, NJ 07960; and Benjamin H. Green, Esq., Emmet Marvin & Martin, LLP, 1351 Washington Blvd., Stamford, CT 06905 this ___day of January, 2003.

Jonathan Goodman, Esq.
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